ABSTRACT
Although resolving a domestic commercial dispute is costly, expenses involved with the resolution of international commercial disputes are even higher. Aside from substantive issues that are unique to international commercial disputes-such as procedural complexities and difficulty of enforcing judgments 4 -parties to such disputes often need to hire counsel in more than one country, spend additional travel time, pay for translator and interpreter services, and incur additional general expenses. 5 These expenses tend to add up quickly. Indeed, in some cases they become so substantial that they overshadow the substance of the dispute. 6 International commercial players frequently take steps to minimize, or at least manage, the uncertainty associated with the substantial resolution of potential future disputes. Thus, they frequently include a dispute resolution clause in contracts, most commonly in the form of an arbitration clause. Although such clauses now are a staple of many kinds of commercial contracts, 7 they tend to be used even more frequently in international commercial contracts. According to one estimate, ninety percent of all international commercial contracts contain arbitration clauses. But dispute resolution clauses can also be effective tools for mitigating or managing the uncertainty associated with the cost of resolution of potential future disputes. 9 Dispute resolution clauses often mandate that disputes be submitted to a particular forum, and resolved in accordance with a certain type of proceeding (litigation or arbitration, for example). 10 Such choices do not just affect the resolution of the substance of future disputes; they also bear on the cost of their resolution, giving dispute resolution clauses their dual importance.
Yet, despite their prevalence and importance in managing future arbitration and litigation costs, dispute resolution clauses are often poorly negotiated and hastily drafted. They are sometimes infamously called "midnight clauses," because negotiators leave them until the end, and then, late at night or early in the morning, simply use boilerplate arbitration language.
11 This is surprising, given the importance of such clauses not only in terms of the monetary cost of resolving future disputes, but also in light of the fact that the way contracting parties manage any dispute or disagreement that arises in the course of implementing the contractual agreement would invariably determine their future commercial relationship. 10 A "standard arbitration clause," for example, may say: "All disputes arising out of or in connection with the present contract shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules." International Chamber of Commerce, Rules of Arbitration 3 (2012) [ Some of this inattention is understandable. Unlike other, more tangible contract provisions-such as price-dispute resolution clauses are not perceived to be deal breakers, and parties are often willing to forgo their first choice of arbitral venue. 13 More importantly, many of the factors that affect the cost of a future dispute are not known by the parties at the time of contracting, at least not with any degree of certainty. For example, the parties do not know the nature of the dispute that may arise; the relationship between the parties when the dispute arises; whether one of the parties would commence litigation notwithstanding the arbitration clause and, if a lawsuit is commenced, where it would be brought; and whether any arbitration award would be susceptible to challenge.
14 Nevertheless, some of the factors that affect the cost of a future dispute are known by the parties at the time of contracting. Most importantly, parties know ex ante the cost of access to any given forum. The parties, for example, know ex ante how much it would cost in court fees to commence litigation in various fora. They know, similarly, the cost of initiating arbitration at various arbitral institutions. Thus, while some factors (nature of dispute, enforcement costs, attorney's fees) may not be known by the parties ex ante, other factors (most importantly, the cost of access to justice) can be known by the parties ex ante.
Because the cost of access to justice can be known by the parties ex ante, rather than negotiating hastily for a dispute resolution clause, or relying on boilerplate or status quo terms, 15 parties can take that cost into account as one important factor when negotiating dispute resolution clauses. While previous studies have considered the societal implications of the cost of access to justice, 16 I am aware of no study on the interplay between the cost of access to justice and forum shopping in the international commercial context. This paper seeks to fill that gap. 15 Peters, supra note 11, at 1301. 16 See supra note 1.
Given that there exists significant disparities in the cost of access to justice in various fora, firms must seriously consider these disparities when contracting for or initiating legal action at a desired forum. In a commercial dispute, like any other dispute, some costs are fixed, and other costs are variables. This is true of the cost of access to justice as well. If the cost of access to justice is composed of two portions, a fixed portion and a variable portion, then the larger the fixed portion, the more certainty a party has about the overall cost of access to justice. While, in many situations, more certainty is more desirable, 17 there are situations in which commercial parties can use more uncertainty in costs to their advantage. This paper examines these carious situations and demonstrates how the cost of access to justice plays into forum shopping decisions.
This paper proceeds in four parts. Part II defines the cost of access to justice and sets the scope of this study. Part III examines how disparities in forum fees inform forum shopping decisions. Part IV examines the disparities among adjudicator fees and their relation to forum shopping. Part V extends the analysis to the apportionment of the costs of entry. Part VI examines the refundability of the costs of entry and the implication of that for settlement decisions. Part VII concludes, noting how a systematic examination of those cost aspects of potential future disputes that can be known ex ante yields useful and practical information that can aid the parties in their decision to choose a desirable forum.
II. COST OF ACCESS TO JUSTICE

A. Definition
The process of access to justice can be seen as a path that is travelled by a party who is experiencing a problem in its relation with another party. 18 Often, there is not one but multiple paths available to the claimant. Each path presents its own measures of costs and uncertainty in connecting 17 The literature on the cost of access to justice defines the term "cost of access to justice" broadly. One study, for example, defines the term as "(all) the barriers that people experience when they seek access to justice," including not only access to a court procedure, to legal aid, and to extralegal mechanisms to resolve conflicts, 19 but also time spent on the case, costs of delay, and emotional costs. 20 Another study similarly defines the term as "all costs incurred on the quest to solve" a legal problem, including out-of-pocket costs, opportunity costs, and intangible costs.
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While this broad definition of the term is useful for societal impact analysis, it does not provide concrete guidance to commercial parties in their quest for selecting the most desirable forum for the resolution of their disputes. This is because the broad definition includes intangible factors, many of which are context-specific or very difficult for the firm to measure in a systematic way. 22 Alternatively, a narrower definition of the term may prove more useful in examining the interplay between the cost of access to justice and forum shopping. I use one such narrow definition in this paper. Throughout this paper, I take the term "cost of access to justice" to mean only the cost of entry into or cost of access to a particular forum. This definition includes the out-of-pocket amount that must be paid to the relevant court or arbitral institution to initiate legal proceedings, and to compensate adjudicators, if applicable. It excludes all other costs (attorney's fees, costs of delay, opportunity costs, emotional costs, or other intangible or extra-legal costs). 25 I do not intend to take a stand on which method of dispute resolution is cheaper per se. I only intend to shed light on some cost considerations to be taken into account ex ante, along with other relevant factors, in making the appropriate forum selection.
In evaluating cost issues, four factors are particularly important: what fees must be paid to the forum; what fees must be paid to the adjudicators; how are these fees apportioned between the parties; and which of these fees are not refundable. I will examine each factor in turn.
advantages for employees in the arbitration process" but that employers may nonetheless opt for arbitration because it offers more certainty). 
III. FORUM FEES
Virtually every forum in the world charges a fee to adjudicate legal claims.
26 "Forum fees," as used in this section, refers to fees charged by a particular institution-court or arbitral institution-to initiate legal proceedings. These are simply registration or initial filing fees. The various fora have three general approaches to calculating the cost of initiating legal action: (1) charging a flat fee, regardless of the amount in dispute; (2) charging a variable fee, depending on the amount in dispute; and (3) charging a hybrid fee, comprised of a flat fee portion and a variable fee portion.
A. Flat Fee Fora
In flat fee forums, the cost of access to the forum does not depend on the amount in dispute. Courts typically are flat fee forums. Most courts charge a flat filing fee to initiate legal proceedings. New York trial courts, for example, charge a $210 fee for the filing of a summons and complaint, whether the amount in dispute is $100 or $1 billion dollars. 27 San Francisco trial courts similarly charge a $410 fee for filing an initial complaint. The Hong Kong trial court courts charge HKD 1,045 (about $135) 30 for the filing of an initial complaint.
The most notable flat fee arbitral institution is the LCIA. The LCIA charges a flat £1,500 (about $2,352) 31 registration fee to initiate an arbitration proceeding. 32 This, perhaps, is due to the LCIA's non-profit character. 33 Another example of a flat fee arbitral forum that falls outside the scope of this paper is the International Centre for Investment Disputes (ICSID).
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Flat fee fora are preferable to variable or hybrid fee forums in at least three situations. First, they are preferable in instances where the amount in dispute cannot be determined with any degree of reasonable certainty ex ante. Suppose, for example, that a particular contract contains a liquidated damages clause. Such a clause may or may not be enforceable depending on the final choice of law analysis. 35 But even if it is ultimately determined that the clause is per se enforceable under the final choice of law analysis, the governing law may impose certain requirements for the enforceability of the clause. Whether the clause meets those requirements is a separate question of application that must be further settled by the court or arbitral institution. 36 In such a situation, the amount in dispute can vary from a much lower amount (if the clause is held not be enforceable at all) to a much higher amount (if the clause is held to be valid and enforceable), and a flat fee forum is preferable to other forums.
Second, flat fee fora are preferable where the amount in dispute may vary wildly depending on the opposing party's actions. This consideration is relevant, for example, if the contracting parties have no or little history of prior business transactions. As I will explain in the next section, in a variable fee forum, the opposing party may choose not to file a counterclaim, in which case the amount in dispute would not change (and forum fees would not either). But it may choose to file a counterclaim, suddenly doubling or tripling the amount in dispute (thus significantly increasing forum fees). In a flat fee forum, by contrast, the actions of the other party do not matter with respect to forum's fees. The parties are charged a flat rate regardless of the amount in dispute. 37 Third, flat fee fora are preferable where the amount in dispute is itself contested or unclear. This consideration is relevant, for example, when a party seeks specific performance, which is typically very difficult to measure. 38 Generally, arbitral tribunals determine the amount in dispute by aggregating the value of all claims, counterclaims, and set-offs. 39 But if a party is seeking specific performance, or the amount in dispute is difficult to measure for other reasons, the arbitral tribunals reserves a great deal of discretion in setting the amount. 40 In a variable fee forum, this discretion could amount to a real and substantial increase in forum fees. In a flat fee forum, by contrast, amount-in-dispute calculations are irrelevant for the calculation of the forum's fees.
B. Pure Variable Fee Fora
In pure variable fee fora, the cost of entry varies directly based on the amount in dispute. Some international arbitral institutions are pure variable fee fora. The ICC, for example, charges a registration fee that varies from $3,000 (for disputes up to $50,000) to $113,000 (for disputes up to $1 billion). 41 The AAA has an interesting fee structure, charging a variable initial filing fee and a variable final fee under its Standard Fee Schedule. 42 It also provides a Flexible Fee Schedule, which is composed of three variable fees: a variable initial filing fee, a variable proceed fee, and a variable final fee. 43 The most notable example of a variable fee litigation forum is Germany. The German system is based on a highly regulated framework of legal provisions on costs, which mainly provide for fixed costs in proportion to the amount in dispute. 44 The amount is payable by the person who filed the proceeding or motion at the time of the filing. 45 Although the basic rule of the German system is that the loser of the litigation pays all costs and fees incurred by the winner, 46 the cost of initiation is born by party bringing the claim, and is relevant to that party's forum shopping decision.
=210&Itemid=130 ("Where the amount of the claim or the counterclaim is not quantifiable at the time payment is due, a provisional estimate of the costs of the arbitration shall be made by the Registrar. Such estimate may be based on the nature of the controversy and the circumstances of the case. This may be adjusted in light of such information as may subsequently become available."). 41 Because variable fora tend to have higher costs of entry, they are preferable to flat or hybrid fee fora in at least three situations. First, they are preferable where a party anticipates being a defendant in a future dispute should such a dispute arise. This could happen, for example, when a party is contracting with an overly aggressive counterparty. 47 In such a case, the cost of access for the opposing party would be higher in variable fee fora relative to flat fee fora, therefore reducing the incentives for pursuing formal dispute resolution in the future. Furthermore, the opposing party will be careful not to inflate the amount in dispute in its claim, because the higher the claimed amount of dispute, the higher the cost of access.
Second, variable fee forums are preferable where a party wants to discourage the other party from submitting a counterclaim, or at least from submitting an inflated counterclaim. As I will explain later, some arbitral institutions require the counterclaiming party to share in the payment of the cost of entry in proportion to the value of its counterclaim. 48 In a pure variable fee forum, that proportion is determined by reference to the value of the counterclaim, thereby decreasing the counterclaiming party's incentive to bring a frivolous or inflated counterclaim.
Third, variable fee fora are preferable where the parties want to increase the incentives for informal dispute resolution. Because, in variable fee fora, the cost of access is directly correlated with the amount in dispute, the incentive to pursue informal dispute resolution mechanisms increases as the amount in dispute increases. This may push the parties toward settling their differences through informal channels, saving them a great deal in the costs of resolution, as informal dispute resolution mechanisms are thought to be less costly 49 and less damaging to business relations. 
C. Hybrid Fee Fora
In the hybrid fee fora, the costs of initiation are calculated using a combination of variable fee and flat fee formulas. An example of a hybrid fee arbitral forum is VIAC. VIAC charges a flat €2,000 (about $2,616) 51 registration fee, and variable administration fee, 52 ranging from €3,000 (about $3,924) for claims under €100,000 (about $130,810) to €119,500 (about $156,317) for a claim amounting to €1 billion (about $1.3 billion).
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The SCC follows a similar arrangement, charging a flat €1,500 (about $1,962) registration fee and a variable administrative fee ranging from €1,500 up to a maximum of €60,000 (about $78,486). SIAC 54 and WIPO
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have similar fee schedules. Hybrid fee fora offer some of the advantages of the flat fee fora and some of the advantages of the variable fee fora. Hybrid fora calculate the raw cost of entry by a mixture of fixed fee and variable fee. On the one hand, since at least the fixed portion of the raw cost of entry is known ex ante in these fora, a smaller portion of the cost remains uncertain. As such, they offer some of the certainty provided by flat fee fora. On the other hand, they peg the remaining portion of the cost of entry to the amount in dispute. As such, they offer some of the strategic incentives provided by pure variable fee fora. 
IV. ADJUDICATOR FEES
Adjudicator fees refer to fees charged by individuals in charge of adjudicating the case. In this area, there are three general approaches: (1) not charging for adjudicator fees (common in litigation fora); (2) charging adjudicator fees per case (used in majority of arbitral institutions); and (3) charging hourly fees for adjudicators (used minority of arbitral institutions).
Before we examine these three approaches, we must first note a very important categorical difference between the first approach, on the one hand, and the second and third approaches, on the other. In litigation fora, both court fees and the absence of adjudicator fees are statutorily mandated; they cannot be changed on a case-by-case basis. Some litigation fora try to mitigate this cost ceiling by designating additional fees for cases deemed to be complex. San Francisco trial courts, for example, charge plaintiffs an Thus, unless the law changes from the time of the drafting of the contract to the time of the dispute, parties can calculate forum fees and adjudicator fees for most litigation fora with ultimate certainty.
Arbitral institutions, on the other hand, invariably reserve the right to charge higher forum or adjudicator fees in exceptional or unusual circumstances. The ICC Rules of Arbitration, for example, state that the ICC may fix the fees of the arbitrators at a figure higher or lower than the amount prescribed by the ICC's standard scale if "deemed necessary due to the exceptional circumstances of the case." 57 A similar ICC Rule governs the institution's administrative charges. 58 Other arbitral institutions have similar rules.
59 This is a significant point to bear in mind: while forum and adjudicator fees are capped by statute in litigation fora, the sky is the limit in arbitration.
We can now turn to an examination of the three different approaches in calculating adjudicator fees.
A. No Adjudicator Fee Fora
Courts have no adjudicator fees. Indeed, as some commentators have noted, litigation is subsidized by the government through its provision of 57 ICC Rules, supra note 10, at art. 37 ("(2) The Court may fix the fees of the arbitrators at a figure higher or lower than that which would result from the application of the relevant scale should this be deemed necessary due to the exceptional circumstances of the case. (3) At any time during the arbitral proceedings, the arbitral tribunal may make decisions on costs, other than those to be fixed by the court, and order payment.").
58 Id. at art. 2 ("In exceptional circumstances, the Court may fix the ICC administrative expenses at a lower or higher figure than that which would result from the application of such scale, provided that such expenses shall normally not exceed the maximum amount of the scale."). 59 See, e.g., SIAC Rules, supra note 40, at art. 32.1 ("The fees of the Tribunal shall be fixed by the Registrar in accordance with the Schedule of Fees and the stage of the proceedings. In exceptional circumstances, the Registrar may allow an additional fee over that prescribed in the Schedule of Fees to be paid."); SCC Rules, app. III, art. 2(4) ("In exceptional circumstances, the Board may deviate from the amounts set out in the table."). 60 One important policy implication of this is whether and to what extent foreign plaintiffs should be allowed to sue in foreign jurisdictions. In the United States, for instance, one recurrent justification for the doctrine of forum non conveniens is the need to ensure that U.S. judiciary is not "financially burdened by litigation arising elsewhere." 61 For forum shopping purposes, however, the fact that courts have no adjudicator fees, coupled with the fact that most courts also have low forum fees, 62 means that courts have very low overall entry fees. This makes courts very attractive fora generally and, at least in some instances, make litigation cheaper than arbitration. 63 The Delaware Court of Chancery, for example, may provide parties with a quick, efficient, and competent resolution of a dispute at much lower entry cost than arbitral institutions. The low costs of entry makes courts attractive in two additional situations. First, courts are preferable where a party seeks to initiate legal proceedings simply to gain leverage in some other area. This is because, simply speaking, a court action gives you the biggest "bang for the buck": a great deal of leverage and publicity for a relatively low cost of access. If one party is interested in a quick settlement of a dispute, for example, it can use litigation as an effective tool to achieve its goal. 65 Even if a settlement is not reached, the party may still benefit from litigation if it is commenced in a forum that is known to be competent (Delaware, for example). 66 Second, courts are preferable where a party seeks to initiate litigation as a defensive tactic against anticipated legal action by another party. One well-known phenomenon in this area is the "torpedo defense" in the European Union (EU). 67 Anticipating a lawsuit, a defendant intent on delaying the litigation process may rush to file a negative declaratory judgment action in a slow forum, such as Italy or Belgium, where the time from filing to a verdict can take several years. This delaying tactic can be implemented because of the Brussels Regulation, which precludes EU member state court from deciding cases involving the same parties and matters until the first court of jurisdiction has issued a decision regarding its jurisdictional authority. 68 Courts allow for the successful implementation of this defense at low entry costs. Some ad valorem fora adhere to strict formulas for the calculation of arbitrators' fees for different amounts in dispute. SIAC, for example, follows this approach. It charges, for a panel of three arbitrators, SGD 16,500 (about $13, 115) 69 for claims under SGD 50,000 (about $39,742), and SGD 2.5 million (about $2 million) for a claim of SGD 1 billion (about $794 million). As noted earlier, SIAC follows the general practice of other arbitral institutions by reserving the right to alter the arbitrators' fees in unusual circumstances. 70 Absent such determination, however, the arbitrators' fees are set by the uniform fee schedule, and the parties know ex ante exactly how much they must pay in arbitrators' fees for every amount in dispute.
In the strict formula category, some fora rely on formulas for the calculation of arbitrators' fees, but only for a certain number of parties to the dispute. The VIAC, for example, already has a flexible fee schedule. It charges, for a panel of three arbitrators, fees ranging from €2,500 (about $3,270) for a €10,000 (about $13,081) claim to €661,250 (about $864,981) for a €1 billion (about $1.3 billion) claim. 71 The VIAC charges an additional 10% for each additional party beyond two parties. 72 This could amount to a very significant increase in adjudicator costs. If, for example, the opposing party successfully attaches 5 other defendants, the adjudicator costs alone suddenly rise by 50 percent.
Other ad valorem institutions have a more flexible fee schedule, generally setting a range identified by a minimum and a maximum. The ICC, for example, provides a minimum and a maximum range. The range increases greatly as the amount of the dispute rises. For example, for a $1 billion claim, the minimum payment per arbitrator is $171,867, while the maximum is $783,300, a 455 percent increase. 73 If we assume that a complex international commercial case would be presided over by three arbitrators, not just one, the range increases from $515,601 to $2.35 million.
Some of the flexible fee ad valorem fora take this flexibility even a step further, adding additional layers of uncertainty in the calculation of arbitrators' fees. The SCC, for example, has a flexible minimum/maximum formula table for claims up to €100 million (about $130 million), but no prescribed schedule to calculate such fees for claims exceeding that amount, leaving the determination of the amount of such disputes to the institution. But, even at a €100 million level, the fees for a panel of three arbitrators could range anywhere from €105,600 (about $138,135) to €508,200 (about $664,776), a 481 percent difference!
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Whether or not ad valorem fora is preferable compared to ad diem fora depends largely on the certainty of the amount in dispute and the opposing party's actions. The level of predictability depends on the level of predictability of the amount of dispute and the variation used by the arbitral institution. The most predictable fees are charged in cases where the arbitral fee charges a fixed amount and the amount of dispute is known. The least predictable fees are when the arbitral institution charges within a range and the amount of dispute is not known, perhaps because one party is not aware of the other party's counterclaims or set-off claims. 72 Id. at art. 36.2 ("If there are more than two parties to proceedings, the rates for the administrative costs of the Centre and the arbitrators' fees . . . shall be increased by 10% for each additional party.). 
C. Ad Diem Fora
A minority of arbitral institutions are ad diem institutions, fixing the arbitrators' fees by reference to the amount of time spent in adjudicating the dispute. Like ad valorem fora, ad diem fora also exhibit important variations that bear on forum shopping decisions.
Some ad diem fora cap the hourly fees that may be charged by the arbitrators. The LCIA sets separate hourly rates for arbitrators up to £400 (about $627 per hour). 75 The LCIA Schedule of Fees, however, is clear that the hourly rates "shall" be set at numbers "not exceeding" that amount. 76 In exceptional circumstances, the LCIA may allow higher charges. But even in those circumstances, the institution, the arbitrators, and all parties must "expressly" agree to the higher hourly rates.
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Other ad diem fora do not set such caps, but rather "suggest" hourly fees for their arbitrators. The WIPO takes such an approach, suggesting a fee of $300 to $600 per hour per arbitrator. 78 The AAA has the most flexible and unpredictable approach, not setting a maximum cap nor suggesting any rates, leaving the matter entirely to the parties and the arbitrators.
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The following tables summarize how many hours per case LCIA and WIPO arbitrators can spend on a case to reach arbitrators' fee schedules set by other arbitral institutions. 80 75 LCIA Schedule, supra note 32, at art. 4(a). 76 Id. 77 Id. ("[I]n exceptional cases, the rate may be higher provided that, in such cases, (a) the fees of the Tribunal shall be fixed by the LCIA Court on the recommendation of the Registrar, following consultations with the arbitrator(s), and (b) the fees shall be agreed expressly by all parties.").
78 WIPO Rules, supra note 55, at 122. 79 AAA Rules, supra note 42, at R-51(a) ("Arbitrators shall be compensated at a rate consistent with the arbitrator's stated rate of compensation."). 80 The hours are marginally inflated because of other administrative costs that may accrue in connection with the arbitrators' services. The LCIA, for example, charges for time spent by the Secretariat of the LCIA in the administration of the arbitration, as well as other Secretariat personnel. See LCIA Schedule, supra note 32, at art. 1(b). Similar additional costs may apply to WIPO arbitrations. I owe the idea of calculating these hourly tables to Fabian Meier. 1,500 The above tables suggest several interesting things. First, as mentioned earlier, the ICC fee range (the range between minimum and maximum fees 81 ICC numbers are calculated based on the minimum/maximum range prescribed by the ICC. See ICC Rules, supra note 10, at app. III, art. 4. The number on the left in each cell refers to the hours corresponding to the minimum fee prescribed by the ICC. The number on the right refers to the hours corresponding to the maximum fee prescribed.
82 SCC has no fee schedule for claims over €100 million (about $1.4 million), so the corresponding LCIA hours cannot be calculated for those amounts. 83 See supra note 81 and accompanying text. 84 SCC has no fee schedule for claims over €100 million (about $1.4 million), so the corresponding LCIA hours cannot be calculated for those amounts. charged) increases rapidly as the amount in dispute rises. As a result, it is very difficult to compare fees between ad diem fora and ICC for higher amounts in dispute. Thus, for example, depending on how much the ICC would charge for the resolution of a $1 billion dispute, the comparable number of hours that could be spent by a panel of LCIA arbitrators working on the same dispute could range from 419 hours to more than 1,600 hours-almost a 400% difference.
Second, LCIA/VIAC hours fall toward the lower range of the LCIA/ICC hours, while LCIA/SIAC fees fall toward the upper range, with LCIA/SCC falling somewhere in between. This means that if parties were initially planning to contract for SIAC as the arbitral forum, they should be more likely to consider hourly fora. On the other hand, if parties were initially planning to submit to VIAC as the arbitral fora, they should be less likely to consider hourly forums, unless they know more about the nature of the probable dispute.
Generally, ad diem fora are preferable to ad valorem fora in at least two situations. First, they are preferable to ad valorem fora where the amount in dispute is relatively high but the contested legal and factual issues are relatively non-complex. This could be true, for example, if the parties agree on the precise legal or factual question in the dispute, or if the adjudicator's task is to pick from two conflicting lines of precedent, rather than having to navigate a difficult or novel issue. In such situations, parties can avoid paying higher arbitrators' fees by choosing an ad diem forum rather than an ad valorem forum.
Second, ad diem fora are preferable to ad valorem fora where settlement prospects are high. This could be due to the nature of the parties in dispute, and whether they have had longstanding business relationships. In ad diem forums, it is much easier to calculate the pro-rata share of arbitrators' fees depending on the stage of proceedings at the time of settlement. Thus, the costs associated with the settlement value are easier to calculate than they are in ad valorem fora, where arbitral institutions retain a great deal of discretion in refunding advanced costs due to settlement or early termination. Table 4 summarizes the categorization of the fora on the basis of their adjudicator fee rules. As we already noted, the cost of access in litigation is generally confined to initial filing fees, while the cost of access in arbitration includes fees paid to the arbitral institution as well as the arbitrators themselves. In other words, costs of access are higher in arbitration than in litigation because arbitral institutions almost always require the parties to pay all or substantially all of the adjudication costs in advance.
There are four general approaches to the charging of advance for costs: (1) charging no advance for costs; (2) charging advance for costs in equal shares; (3) charging advance for costs in proportional shares; and (4) leaving the determination to the forum's discretion.
A. No Advance for Costs Fora
Courts often do not require an advance for costs. This is certainly true in the United States where, under the so-called American rule, each party bears its own litigation costs. 87 Germany is a major exception to the general trend. In Germany, court costs and attorneys' fees may have to be paid in advance. These costs may be quite substantial, since in Germany both court costs and attorneys' fees are calculated in relation to the amount in controversy, according to statutory law. 88 The fact that most litigation fora do not require an advance for costs is financially significant. Many arbitral institutions require advance for costs, which can amount to a substantial sum. For a $1 billion claim adjudicated by the ICC, for example, parties may be required to pay all or substantially all of the $2.5 million in standard fees, 89 assuming the ICC does not set higher rates under the "exceptional circumstances" clause. 90 Furthermore, arbitral institutions generally do not pay interest on the advance for costs. SIAC explicitly rejects payment of interest, 91 while others are silent on the issue. Most litigation fora, by contrast, do not require any advance for costs, enabling the parties-in theory, at least-to earn market interest on the money that they would otherwise have had to pay as an advance for costs. The $2.5 million ICC advance example from the previous paragraph can, for example, earn more than $81,000 in interest over twelve months at the current federal prime rate of 3.25 percent. 
B. Equal Apportionment Fora
By contrast, almost all arbitral institutions require an advance for payment of costs, including forum fees, arbitrators' fees, and other general administrative costs. The default rule for many institutions is to require the payment of the advance for costs in equal shares. For example, the ICC, 93 the SCC, 94 the VIAC, 95 the WIPO, 96 and the SIAC 97 rules all contain provisions requiring the parties to cover the costs of arbitration in advance in equal shares.
C. Proportional Apportionment Fora
There is a caveat, however. Where a case involves claims and counterclaims, some arbitral institutions may fix separate advances for the claims and counterclaims, requiring each of the parties to pay the advance for costs in proportion to the value of its claims or counterclaims. There are, however, important variations among these institutions. The ICC, 98 the SCC, 99 and the SIAC 100 all follow the general approach of allowing the institution, in its discretion, to fix separate advances. The VIAC, however, has a higher threshold for triggering the institution's discretion to fix separate advances. It allows separate advances only for claims and counterclaims that "are both in fact and in law of no connection." 101 The WIPO also has a higher threshold. To allow for the fixing of separate advances, WIPO requires either that the amount of the counterclaim greatly exceed the amount of the claim or involve the examination of significantly different matters.
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The rules for separate apportionment among the parties may also apply to set-offs. The ICC, for example, allows for set-offs to be taken into account in the same way as a separate claim insofar as it requires the consideration of initial matters.
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Although most arbitral institutions begin with the equal payment default rule, they exhibit variations in when and how they switch to the proportional payment rule. These generate many opportunities for forum shopping. Consider the following three scenarios: a plaintiff making a large claim but anticipating no counterclaim; a plaintiff making a large claim but anticipating a counterclaim; a defendant anticipating a claim.
A plaintiff making a claim and anticipating no counterclaim would be indifferent to the choice of arbitral institution, all else equal. As long as it does not choose either of the optional apportionment forums discussed below (LCIA and AAA), it can be certain that the equal apportionment rule would apply. Indeed, in this scenario the plaintiff has room to inflate the value of its claim, since the opposing party is in effect subsidizing 50 percent of the additional forum and arbitrators' fees generated by the increase in the value of the claim above its "true" value.
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101 VIAC Rules, supra note 52, at art. 36.4 ("In the case of proceedings conducted concerning a number of individual claims or counter-claims, which are both in fact and in law of no connection, the Secretary General may at any stage of the proceedings make a separate calculation of the costs of arbitration according to the amounts in dispute in respect of the individual claims.").
102 WIPO Rules, supra note 55, at art. 70(d) ("Where the amount of the counter-claim greatly exceeds the amount of the claim or involves the examination of significantly different matters, or where it otherwise appears appropriate in the circumstances, the Center in its discretion may establish two separate deposits on account of claim and counter-claim.").
103 ICC Rules, supra note 10, at art. 36(7) ("If one of the parties claims a right to a set-off with regard to either claims or counterclaims, such set-off shall be taken into account in determining the advance to cover the costs of arbitration in the same way as a separate claim insofar as it may require the Arbitral Tribunal to consider additional matters."). 104 For a discussion of how the calculation of forum and arbitrators' fees may depend on the amount in dispute, see supra Parts III and IV. A plaintiff making a claim but anticipating a counterclaim, by contrast, would benefit from choosing an arbitral institution that requires a higher threshold to switch from the equal apportionment rule to the proportional apportionment rule. This means that, all else equal, the plaintiff would prefer VIAC or WIPO. Furthermore, the plaintiff would have no incentive to inflate the value of its claim, since no subsidy effect is taking place here.
As to defendants, a defendant anticipating a claim has an incentive to escape the equal apportionment rule. This can be achieved in two ways. First, the defendant can choose a forum that does not require mandatory payment of advance for costs. This means choosing either a litigation forum or any of the optional apportionment fora discussed below (LCIA or AAA). Second, the defendant can choose to make a counterclaim in an effort to trigger the proportional apportionment rule. If the defendant chooses this path, it would benefit from choosing a forum that has a lower threshold to switch from the equal rule to the proportional rule. This means that, all else equal, the defendant would prefer ICC, SCC, and SIAC.
D. Optional Apportionment Fora
In some arbitral institutions, requiring an advance for costs is discretionary and not required. These institutions include the AAA 105 and the LCIA. 106 The forum shopping implications of this arrangement were discussed in the previous paragraph. The traditional law and economics model of dispute resolution suggests that parties seek to maximize their wealth through the legal system, and that they pursue this goal in a consistent, rational way. In the classic statement of the model, litigants are taken to compare the financial value of a settlement offer against the expected financial value of trial and select the course of action with the highest expected value. 107 This model can also be applied to arbitration.
If, after having initiated litigation or arbitration, the parties reach a settlement agreement, then some of the costs that they have incurred in connection with the legal proceedings are refundable, and other costs are not. If, going into the proceedings, the parties have any hope of reaching settlement, then they must choose a forum that has the most permissive rules on refundability of costs. If, on the other hand, the parties have no hope of reaching settlement, then they are indifferent about the fora's rules on refundability of costs.
Because most litigation jurisdictions do not require any advance for costs, I will focus exclusively on arbitral institutions in this Part.
A. Non-Refundable Fees
Certain arbitral fees are nonrefundable. For example, the VIAC registration fee, 108 the SCC registration fee, 109 the ICC registration fee, SIAC 120 all have such discretionary rules, generally using a vague standard, allowing the institution to look at the "stage" of the arbitral proceedings and "other relevant circumstances." This means that, all else equal, parties would prefer arbitral institutions with the lowest amount of nonrefundable fees, unless they foresee absolutely no prospects for settlement.
In practice, however, there may be an important difference between ad diem fora as opposed to ad valorem fora. Although both types of forums leave the refundability decision on non-registration fees to the forum's discretion, the exercise of that discretion may be more circumscribed in ad diem fora. In ad diem fora, arbitrators' fees are based on hours worked. Thus, at the moment of the termination of the proceedings by reason of settlement, the forum has an objective benchmark for separating the refundable portion of the advanced costs from the nonrefundable portion. By contrast, it may be more difficult to separate the two portions in ad valorem fora. Parties may want to keep this additional consideration in mind when shopping for the desired arbitral forum. Table 6 summarizes the categorization of fora on the basis of refundability considerations. 119 LCIA Schedule, supra note 32, at art. 28.5 ("If the arbitration is abandoned, suspended or concluded, by agreement or otherwise, before the final award is made, the parties shall remain jointly and severally liable to pay to the LCIA and the Arbitral Tribunal the costs of the arbitration as determined by the LCIA Court in accordance with the Schedule of Costs. In the event that such arbitration costs are less than the deposits made by the parties, there shall be a refund by the LCIA in such proportion as the parties may agree in writing, or failing such agreement, in the same proportions as the deposits were made by the parties to the LCIA.").
120 SIAC Rules, supra note 40, at art. 30.7 ("If the arbitration is settled or disposed of without a hearing, the costs of arbitration shall be finally determined by the Registrar. The Registrar shall have regard to all the circumstances of the case, including the stage of proceedings at which the arbitration is settled or disposed of. In the event that the costs of arbitration determined are less than the deposits made, there shall be a refund in such proportions as the parties may agree, or failing an agreement, in the same proportions as the deposits were made."). Nevertheless, international commercial players are not left wholly in the dark. Some aspects of potential future disputes are relatively well known by the parties at the time of contracting for a dispute resolution clause or at the time of choosing which forum to file suit as. Most importantly, the parties know the cost of access to each particular forum with a reasonable degree of certainty. This information, when examined systematically, can yield useful and practical results and aid the parties in their decision to choose a desirable forum.
The preceding Parts highlighted some of the various dimensions that the parties can take into account when faced with forum shopping decisions and provided with cost of access information. Some of these dimensions included:
certainty with respect to the amount in dispute; predictability of the opposing party's behavior; interplay between claims and counterclaims; motivation for undertaking legal action; defensive measures against legal action; interplay between amount in dispute and complexity of the case; variations in advance for cost apportionment rules; and refundability and settlement prospects. It is precisely the presence of all these dimensions that makes choosing a forum like playing with a Rubik's Cube. Unlike a Rubik's Cube, however, sometimes it is impossible to align all the dimensions. Parties must be cognizant of the various decisions, and weigh them against one another in each case to make the appropriate selection.
Appendix I to this paper provides some useful charts to compare the overall cost estimates of the various arbitral institutions. These charts may give a general idea of the cost of access to justice vis-à-vis the various arbitral institutions. The factors discussed throughout the paper, however, aid in specific determinations. For claims ranging from $10,000,000 to $1,000,000,000 *SCC fees for claims exceeding €100,000,000 are determined at SCC's discretion. See supra note 74 and accompanying text.
